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The purpose of this contribution is to suggest a sociological and juridical redefi- 
nition of usury with a different interpretative point of view in the analysis of this 
phenomenon. The challenge is to move from the traditional scheme based on the 
lending of money to a needy individual and the payment of unconscionable interests, 
which are in fact definable as “usurious”, to a new and diverse juridical category. 
This interpretative effort finds grounds in the awareness of the fact that usury as it 
has been defined by the law! is sensible, even “permeable”, to social change. 
Usury, as we know, is tied to the demand for credit which can’t be adequately 
met within the legal market. Actually, one could say that usury and the legal credit 
sector represent two antithetical sides of the same phenomenon, that of the demand 
for money. The two sides coexist, one to the detriment of the other, fostering each 
other’s consumers with a proportional ratio. The recourse to usury is in fact directly 
proportional to the difficulty in accessing legal credit—where the difficulty is greater, 
resorting to the loan shark is more frequent. The consequent realization is all too 
evident: if legal credit were easily accessible there wouldn’t be space left for usury, 
being unthinkable that he who can easily obtain money through institutional channels 
would enter a ruinous spiral hard to get out of. These considerations do not aim to 
blame the banking system for responsibilities that it doesn’t have. The purpose is 
simply that to establish that the market laws, according to which the demand for a 
service is inevitably tied to the supply of that service, find their application even in 
usury. The, so to say, “legal” creditor encounters great difficulties in recovering the 
loan capital, whereas the usurer, who typically uses illicit means such as extortion 
to collect his credit, encounters no such hurdles. Hence, from the standpoint of the 
banking-house, arises a need for guarantees, however often insufficient to ensure 
the recovering of the capital in a short and safe time. If there are no guarantees the 
access to the legal credit system becomes hard, if not impossible. Conversely, the 


' The reference is to the latest Italian law on the subject of usury: no. 108 of 1996. 
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usurer doesn’t ask for guarantees and, at least initially, he approaches the debtor with 
a reassuring and comprehensive attitude, becoming a life line, a sort of family friend 
to appeal to. As many empirical researches have highlighted (Savona and Stefanizzi 
1998; Stefanizzi 2002; Spina and Stefanizzi 2007), this attitude considerably affects 
the possibility of the victim of usury not pressing charges and this influences the 
perception of the phenomenon from the outside. The magnitude of it is certainly not 
measured by the number of ongoing lawsuits. There are two reasons for this: on one 
hand there is a certain scruple in manifesting, through pressing charges, the existence 
of an usurious relationship, on the other there exists a form of gratitude that the debtor 
has towards he who lent him money. The latter is in fact seen as a benefactor, so that 
between usurer and debtor a relationship very similar to the so-called “Stockholm 
syndrome” is established, so that the victim will unlikely report his executioner. This 
attitude, though, is only initial. The skeleton key with which to enter the economic 
world of the debtor is the initial trust, then, inevitably, blackmail, and a request for 
precise guarantees comes into play. 

If these conditions explain the poor reliability of data on the number of lawsuits 
regarding the magnitude of the crime in Italy, analysis must go further and must 
consider the results acquired until now unsatisfactory. 

A new approach to usury must also keep into consideration that the scientific 
debate on usury that has developed in Italy in the last years has focused mainly on 
the quantification of the problem, overlooking other aspects. 

Unfortunately, both researches in the academic field and those made by associa- 
tions in the same category have come up with very contrasting esteems in relation, 
most of all, to those aspects that are hard to gain empirically, such as the number and 
the characteristics of the subjects involved in the usury market and the overall size 
of its turnover. Not only, on top of that one must add the consideration that the usury 
market has been mainly analyzed, from a theoretical and empirical standpoint, by 
economists. Economy literature has suggested, as tool of examination of the illegal 
credit market, two interpretative schemes that place the main cause of the structure 
of the usury market respectively either in the demand or in the supply. Without dis- 
cussing the merits of the two approaches in examining this phenomenon, we shall 
simply mention that the first, more traditional tendency (Basu 1984; Baudassé 1993) 
stresses the aspect of the demand, considering the victims of usury (consumers or 
companies) crucial in determining the form that financial transactions in the illegal 
credit market have taken on. According to this approach, the explanation to resorting 
to usury lies in the debtor’s poor “reliability”, in his limited capability in guaran- 
teeing redemption of the credit, that is in the high “riskiness” of his investment or 
consumption project. 

The fact that there are informational imperfections and limits to competition on 
the credit markets makes it inconvenient for subjects operating within the legal fi- 
nancial system to grant credit based on combinations of “reliability—riskiness” that 
characterize the demand of this service. The result is a “rationing” of the credit in the 
legal financial system that pushes penalized and needy subjects to search for loans 
at higher interest rates and excessive contractual conditions (Bau 1984). Accord- 
ing to this approach usury is hence the effect of imperfections within the financial 


A Sociological and Juridical Redefinition of Usury 209 


system combined with the presence of a demand for credit characterized by diverse 
declinations of reliability-riskiness (Stiglitz and Weiss 1981). 

A second approach includes some research done on usurary transactions based on 
economic models that lead the explanation of the phenomenon back to the character- 
istics of the credit supply in illegal markets (Battaglin and Masciandaro 1997). This 
perspective centers on the hypothesis that the financier operating illegally confers 
a surplus value to the guarantees given by the debtor in case of failed remission of 
the credit”. In other words, the conveyance of the rights of property on said guar- 
antees, onerous to the financial institutions operating in the legal market, would be 
functional to the pursuit of other illicit purposes on behalf of the illegal creditor. 
Think, for instance, of the cases in which the acquisition of one or more properties 
pledged by the debtor allows for laundering operations. The possibility to diversify 
entrepreneurial strategies would hence allow the illegal operator to offer convenient 
contractual conditions at high risk of insolvency. 

If, as many empiric studies have demonstrated, usury finds more fertile ground in 
the microeconomics of subsistence in which small businesses often operate, and if 
on to that we add the fact that usury often coexists with the legal activities of financial 
businesses, of brokering, and of accounting offices, one might dare suppose that usury 
is not only a deviant micro economy, but also a dark side of regular commercial and 
entrepreneurial activity. 

The experience in research on the crime in question gives plausibility to the 
hypothesis that, independently from the placement in the social environment of 
the victims of usury, their social weakness (absolute and relative) is nearly always 
the determining condition of their victimization (for example, the business agent’s 
weakness can be traced back to their greater exposure to the credit grasp or to financial 
crisis and so on). 

Resuming the hypothesis of permeabilization of usury to changes in life, market, 
and society in general, the thesis that’s being supported is that it’s possible to reach a 
redefinition of the state of need and more generally to a redefinition of the categories 
under which usury should be placed based on empiric material drawn from judiciary 
files and researches. The goal is therefore the construction of a new conception of 
usury. Ultimately, the word usury cannot be intended merely as granting loans at 
rates above licit, but it must refer to any situation in which economic freedom is 
alienated to the advantage of one or more subjects able to impose their strength. 

In the Italian context, the legislative description of usury has undergone a sub- 
stantial transformation, expression of the changing of times, whose main effect can 
be found in a different attitude of the world of credit and of the financial market in 
general. Together with this new perspective we have the birth of new social needs 
that have entailed a substantial expansion in quantitative terms of this phenomenon, 
whose proportions, as foresaid, for its hidden nature, are not inferable by the number 
of reported cases or lawsuits. 


? This perspective ignores problems relative to the acquisition of goods established as guarantee in 
illegal contexts. 


210 S. Stefanizzi 


The most recent law has given a new formulation of the punishable behavior. With 
article 644 c.p., this law has introduced the allegation of “real usury”, identified in 
those economic operations free from direct reference to money (hence the term “real’’) 
and that therefore allow to obtain excessive benefit compared to their actual economic 
value. The transformations that took place in the legislation, slow but evident, and the 
conceptual evolution of usury from moral guilt to alleged crime, make it necessary 
for a rivisitation of the classes of interpretation under which this phenomenon should 
be placed. 

If we go back to the idea that the analysis of the magnitude of usury cannot pre- 
scind from some aspects that are typical of the processes of social change, to support 
this thesis we can refer to the Italian case, as an empiric example. The significant 
increase of foreign citizens in the ever growing diffusion of clandestine situations 
and in the formation of a source of legally unprotected manpower due to integration 
issues, have without a doubt, broadened the concept of state of need. To this end, 
in examining usury it becomes important to introduce the concept of social vul- 
nerability that, as known, greatly characterizes the condition of precarious workers 
and of foreign citizens. Social vulnerability can be the result of the sum of various 
factors, amongst which the precarious working condition, a numerous family with 
an insufficient income, immigrant conditions, the inadequate provision of multiple 
asset typologies (economical, social, and cultural) and, last but not least, possible 
invalidating pathologies and other factors that could affect a citizen’s capabilities 
(Sen 2000). Contextualizing usury in a situation of social vulnerability allows us to 
lead back the situation of one of the subjects in the relationship that comes up in a 
situation of usury to the condition of “economic and financial struggle” requested 
by the law for the crime of usury to subsist. This means going one step further and 
including in the scheme of the law all those situations in which autonomy and self- 
determination of the subjects are permanently threatened. In particular it is important 
to identify other sectors, apart from credit, in which usury is justified by one’s ability 
for self-destruction, with the aim of evaluating if taking advantage of such a weak 
position is suitable for defining an hypothesis of usury. 

Resuming the tenor of the legislation, as foresaid the crime is identified in the 
lending of money or “other utilities”. When an economic evaluation is applicable 
to the latter, there is a penal relevance. The crime can be identified in all those 
situations in which an exchange supposes a condition of vulnerably in one part as 
foresaid, indicated by the law as a situation of “economic or financial strife” which 
is object to advantage by the other bargaining part, entailing a constituent usurary 
profit for such part. Everyday reality leads us to identify cases in which the taking 
advantage of conditions of extremely serious social discomfort is evident. 

The first field is given by situations inherent to working relationships in general. 
For example, blackmailing a foreign citizen without a visa is direct in the moment in 
which the fear to lose his job is exploited. The contract therefore becomes, on behalf 
of the employer, the means to force the worker to be subject to risky situations. The 
employer exploits the situation in which, independently from the need to get a visa, 
the foreign citizen needs the job itself to make an, even minimum, income. The 
employer finds himself in the favorable condition of being able to avail himself to 


A Sociological and Juridical Redefinition of Usury 211 


restrain from stipulating a work contract, exploiting de facto a condition of objective 
need of the foreign citizen without a visa, subcontracting him for works with a choice 
of either underpaying the service or of not remitting any compensation at all. 

This kind of behavior is supported by the certainty of the employer of substantial 
impunity, as it is unthinkable that he can be reported by someone who is in a situation 
of illegality. In the moment in which the irregular situation of the foreign citizen 
is legitimized by an employment contract, there is still a chance of a situation of 
vulnerability, constituted by the fear of losing the job and consequently the right of 
residing in the Italian territory. In this way, the vulnerable condition of the immigrant 
grows in the measure in which he is obliged to take on any task even as mere bargain 
factor to have access to aregular condition. This dramatic situation puts the individual 
in front of an almost imposed choice. 

Analyzing usury, although such criminal hypothesis calls for, in its most typical 
form, an exchange of money to trigger the relation between usurer and victim, it seems 
like, in the working environment, the same relation of sub ordinance can be set up 
without an economic bargain. Money is used both as a loan from the usurer to the vic- 
tim, and as an interest that the latter shall correspond to the first. Such bargain is hence 
conveyed by an impersonal element residing in money. However, a similar bargain 
can amount to different means such as symbolic resources, immaterial or human. 

Now, the example being made, leading the relationship between the part back to 
the juridical scheme of usury, it’s easy to observe how the work supply, in the foresaid 
terms, can constitute that “other utility” mentioned by the legislation, identified by the 
law as a service that can be associated with usurary advantage.’ Therefore, even in the 
absence of a money loan, extortion which is afferent to an “other utility” found in the 
job offer, makes it possible to identify an usurary relationship. The situation of vulner- 
ability can therefore lead the precarious worker to make himself available to incenti- 
vate the employer to renew his contract, guaranteeing a greater availability compared 
to that expected according to the contract itself. We could suppose that any “supple- 
ment” of working activity, if properly incentivated by the employer, is assimilated 
to a usurious relationship, in which personal freedom is constantly oppressed. 

Another phenomenon that can be easily traced back to usury is found in the 
violation of the most basic regulations regarding safety and irregular work. In the 
situation in which the worker doesn’t report the employer for not being paid an 
insurance contribution and he is being employed for dangerous tasks, by violating 
the legislation on safety at work, we find ourselves in the presence of an hypothesis 
that can be lead back to the scheme of usury. As a matter of fact, in this case, the 
relationship between the service offered and the paid salary is an usurary advantage 
for the employer, made up of the obvious saving consequent to the omission of the 
expenses necessary to adapt the production to the effective legislation, to the entity of 
the salary below the statutory limit, and the omission of expenses for insurance dues. 


3 See the research by Dal Lago and Quadrelli (2003), p.:134: “In this perspective, sociological and 
not formal-juridical, the position of an irregular immigrant, forced to accept a lousy wage because 
subject to deportation, is not, on a quality level, different from that of the small businessman that 
looses everything by falling into debt with the loan sharks”. 
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Another emblematic case comes from the lease market. Home, as a primary good, 
becomes a sort of “passport” necessary for driving roots in the territory, especially for 
immigrant citizens. Italian reports of the last few years give us much to reflect upon. 
It’s frequent to find home owners renting places without a certificate of occupancy to 
foreign citizens, often staying illegally. A part from the value of illegal work, which 
normally allows the foresaid to pay a rent, and the relevance of which relative to 
our investigation has already been examined, it’s the renting conditions that must 
be analyzed. Most of the times it’s a matter of lease of a single bed, in decaying 
environments, at a high cost, and in promiscuous situations. It therefore appears 
clear that such a situation cannot be sanctioned simply for violating sanitary laws 
or legislations regarding communicating the stipulation of a new rental contract to 
the local authorities (which, for far too easily deducible reasons, will never be either 
stipulated, let alone registered). 

In the described situation it’s evident that in the case in which the tenant shall not 
pay, the situation, seen the type of subjects involved and the actual circumstance, 
will never be brought to the attention of a judge. In these cases most of the time the 
debt collection from the unpaid rent is carried out by the landlord in ways that rep- 
resent extortion. The exploitation in these situations is obvious. Going back to more 
effectively juridical considerations on usury, there is no doubt that the bargain rela- 
tionship (the synallagmatic contract, according to the juridical definition) founded 
on assignment of a rented good on one side and payment of the rent of the other 
where there is a great disproportion between the two and where such disproportion 
cannot be rectified in the eye of civil judgment (for the impossibility to appeal to a 
judge because of the peculiar relationship between the contracting parts, as foresaid), 
fits the schemes of usury for all intents and purposes. As a matter of fact we find 
ourselves in the presence of a loan of an economic value, that is the rent of a house 
or of a bed (good that certainly fits the definition of “other utility” described by the 
legislation) and a corresponding clearly inadequate price to be paid by an individual 
in an evident position of dependence. 

The conclusion to this matter is quite obvious. In the interpretation of the 
regulations relative to usury, what matters is that the concept of economic or fi- 
nancial struggle must be broadened to include all circumstances of weakness, even 
psychological, of one of the contractors. 
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